FAR/Zoning: Petitioner applied for an area variance for a dwelling constructed on pilings. The applicable Floor Area Ratio (FAR) is 30% and petitioner calculated the FAR for the dwelling at 35%. The town however, calculated the FAR at 45% and denied the request because 45% is a substantial departure from 30%. The dispute centered on interpretation of the code…a portion of the dwelling was open from the second story to the ground and petitioner did not include this area within the FAR. The Supreme Court, Suffolk County, agreed with the town but the Second Dept. reversed…"Total floor area is defined as 'the area composed of the ground floor and all other floors, decks, open or closed porches, breezeways, sheds, garages and other accessory uses' (Code § 68-142[D]). It further provides '[f]or the purpose of this chapter, 'ground floor area shall mean the area within the exterior walls of the dwelling at grade level' (Code § 68-142[B]). This language, when given its ordinary meaning, clearly provides that the 'total floor area' of the petitioners' residence for purposes of the FAR calculation means the total square footage of the structure that is enclosed by exterior walls or that has a floor or deck. Since the bare ground under the second story portion of the petitioners' house is not enclosed by exterior walls, doesn't have a floor, and is not a deck, breezeway, shed, garage, or other accessory use, it is not included in the definition of total floor area and shouldn't have been used to calculate the FAR." Matter of Baker v Town of Islip Zoning Bd. of Appeals, 2005 NY Slip Op 06022, Appellate Division, Second Department, July 18, 2005
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