Executor/Possession of Estate Property/Beneficiary Occupancy: Father’s will left condo to minor and other beneficiaries. Minor and guardian live in the condo and executrix manages the condo for the estate. Minor failed to pay rent and executrix sought an order for damages and possession. The Surrogate’s Court, Nassau County, granted both and the Second Dept. sustained the damage award but reversed the eviction. The Court stated that a beneficiary does have an obligation to pay rent to an executor who manages estate property occupied by the beneficiary.  However, the executor does not have the right of possession in this case… “Nonetheless, merely because a fiduciary, here the executrix, is ‘authorized’ to take possession of real property, the statute cannot be read to compel a fiduciary to take possession in every case where real property is devised as part of a residuary estate (see Matter of Owens, 36 Misc 2d 1031, 1039; cf. Matter of Burstein, 153 Misc 515).”  The Court emphasized that possession by a fiduciary is incidental to the sale of property and here, as the executrix did not ask to sale the property, she was not entitled to possession. The case was sent back to determine whether a sale was necessary. Matter of Seviroli, 2006 NY Slip Op 05374, Appellate Division, Second Department, July 5, 2006

