“Estoppel Against Inconsistent Position”/Constructive Trust: Sister purchased property with funds provided by plaintiff. Thereafter plaintiff, who became the subject of criminal proceedings for fraud in excess of two millions dollars, entered into a restitution agreement with federal prosecutors. Subsequent to the agreement, plaintiff was sentenced for violating probation in that he failed to disclose his assets and income, and during sentencing, told the court that he had expended all of his funds on restitution and stated that he was “broke”. Finally, plaintiff brought this suit to impress a constructive trust against the property that his sister purchased. The Supreme Court, Kings County, granted summary judgment to sister and the Second Dept. sustained. The Court cited the following in its reasoning… “judicial estoppel”, “estoppel against inconsistent positions”, “fraud upon the court”, “mockery of the truth seeking function”, “unclean hands” and “prior inconsistent judicial admissions”. Festinger v Edrich, 2006 NY Slip Op 06147, Appellate Division, Second Department, August 8, 2006
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