Eminent Domain/Temporary Easement/Consequential Damages /Rental Value/Threat of Taking Compensable: 10,888 sq. ft. vacant parcel abutted 75 ft. of Montauk Highway. State appropriated a 71 sq. ft. strip that ran the length of the parcel fronting the hwy. and also took a 650 sq. ft. temporary easement for grading. Owner sought damages in the proceeding and produced an appraiser who testified that the temporary easement constituted a defacto taking of the entire parcel for that time period. Owner argued for consequential damages for the rental value of the remaining land and the Court of Claims agreed after a bench trial. The Second Dept. sustained the award, citing case law that upholds such damages, however speculative, based upon the threat of a taking. “Where the property involved is unimproved or vacant land, the award of consequential damages resulting from the taking of a temporary easement is proper where the taking of the easement affects the availability for development of the claimant's remaining land (see Matter of Kadlec v State of New York, 264 AD2d 420, 421; Morton v State of New York, 8 AD2d 49, 53-54). ‘A temporary easement that leaves the property owner under constant threat that his use of the property may be curtailed or stopped is likely to affect business or other financial decisions even if use is never interrupted in fact. The threat imposed by the condemnor's legal right to occupy may be almost as damaging as the actual occupation of the property. Damages caused by such uncertainty, difficult as they may be to measure, should generally be compensable’ (Village of Highland Falls v State of New York, 44 NY2d 505, 509).”  McCurdy v State of New York, 2007 NY Slip Op 01696, Appellate Division, Second Department, February 27, 2007        
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