East End Zoning Board Decision Arbitrary and Capricious/Non-Conforming Use vs. Non-Conforming Building: Petitioner's residential cottage and primary residence were on the same lot. Petitioner filed this CPLR Article 78 proceeding after the zoning board of appeals granted a conditional certificate of occupancy. The supreme court annulled the board's decision and ordered the board to issue the c/o outright. The court found that the board's decision was arbitrary and capricious and not supported by substantial evidence. The town appealed. The appellate court sustained the finding that the board improperly focused on the cottage as a non-conforming use with its attendant 2 yr. abandonment element. Contrary to the board's analysis, the cottage was a non-conforming building because it was situated on the same lot as the residence and hence, the issue was whether the cottage had been continuously maintained. At the zoning board of appeals hearing, the petitioner put on evidence that the cottage had been maintained. The town did not present any evidence on this issue. Accordingly, the town had no evidence to support its determination, therefore, the finding was not based upon any evidence. The order was modified inasmuch as the supreme court ordered the zoning board to issue the c/o…the appellate court corrected the order to require the building department to issue the c/o. Matter of Dawson v Zoning Bd. Of Appeals of Town of Southold, appellant, 2004 NY Slip Op 08101, Appellate Division, Second Dept., 11/8/04
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