Easement/Voidable Covenant to Construct Road/Mutual Mistake: Plaintiff and defendant entered into an agreement whereby defendant granted an easement to plaintiff over defendant’s property and defendant further agreed to construct a road over an adjacent municipally-owned lot to connect plaintiff’s property to a highway. Plaintiff sued for specific performance of the covenant to build the road. The Supreme Court, Westchester County, granted summary judgment to plaintiff and the Second Dept. reversed stating that the municipal lot had been dedicated for a public use and as such, it could not be used for a private purpose. Furthermore, the court stated that performance was impossible …”Moreover, Fort Hill Park ‘was impressed with a trust the moment title to it vested in the [c]ity’ (Aldrich v City of New York, 208 Misc 930, 939, affd 2 AD2d 760; see Village Green Realty Corp. v Glen Cove Community Dev. Agency, 95 AD2d 259, 260). Therefore, the defendant is correct that performance was impossible ab initio, and that the covenant was executed under a mutual mistake of fact existing at the time of execution. As such, the covenant was voidable, and the Supreme Court erred in holding that the defendant could be declared in breach of the covenant, or held liable in damages for any delay in constructing the road.” Chateau Rive Corp. v Enclave Dev. Assoc., 2005 NY Slip Op 07338, Appellate Division, Second Department, October 3, 2005 
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