Down Payment/Time of the Essence:  Plaintiff and defendant entered into a contract whereby plaintiff agreed to purchase property from defendant. The contract called for an initial down payment of $180,000 with an additional $100,000 due within 180 days after execution of the contract. The contract contained a “TIME BEING OF THE ESSENCE” clause. Plaintiff failed to tender the additional $100,000 in a timely manner. However, plaintiff did attempt a late payment but defendant rejected and refused to return the down payment. Plaintiff sought to compel specific performance and defendant moved for summary judgment on breach of contract and sought to retain the down payment. The Supreme Court, Suffolk County, granted for defendant and the Second Dept. upheld…”When a contract states that time is of the essence, the parties are obligated to comply strictly with its terms (see Milad v Marcisak, 307 AD2d 281). Moreover, where time is of the essence, performance on the specified date is a material element of the contract, and failure to perform on that date constitutes, therefore, a material breach of the contract.” New Colony Homes, Inc. v Long Is. Prop. Group, LLC, 2005 NY Slip Op 06911, Appellate Division, Second Department, September 26, 2005 
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