Divorce/Property Valuation/Double Counting: Plaintiff wife and defendant husband divorced. The marital estate included real estate that was leased to a body shop. The appraiser included rental payments in its calculation of market value. The property was divided based upon this evaluation. Thereafter however, the Supreme Court, Westchester County, in awarding monthly maintenance, considered the same rental payments in its calculations. The Court also awarded an amount to wife for appreciation in husband’s separate real estate. The Second Dept. sustained the appreciation ruling but reversed the monthly maintenance…“Appreciation in the value of the defendant's separate property due to the plaintiff's contributions or efforts constituted marital property subject to equitable distribution”…“However, the Supreme Court improperly considered the defendant's monthly rental income received from the body shop repair business in awarding the plaintiff maintenance of $1,292 per month through December 1, 2010. The Supreme Court valued the body shop property at full market value by utilizing the capitalization of income method supplied by the defendant's appraiser, and included its value in calculating the plaintiff's distributive award of marital property.” “The Supreme Court impermissibly engaged in the ‘double counting’ of the defendant's income by valuing the body shop property, which was equitably distributed as marital property, and by calculating the amount of maintenance to the plaintiff based upon the excess earnings of that business (see Grunfeld v Grunfeld, 94 NY2d 696; McSparron v McSparron, 87 NY2d 275; Murphy v Murphy, 6 AD3d 678). ‘Once a court converts a specific stream of income into an asset, that income may no longer be calculated into the maintenance formula and payout’”. Keane v Keane, 2006 NY Slip Op 00543, Appellate Division, Second Department, January 26, 2006 
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