Deed/Restrictions/Habendum Clause/Read as a Whole: City acquired a dilapidated apartment building and offered to sell it to the tenants under Article 16, General Municipal Law, Urban Development Action Area Project (UDAAP). The sale was not subject to competitive bidding and the reduced appraised value was $340,000. Tenants formed a corporation and sought an expedited approval from the city. City waived certain requirements inasmuch as the contemplated use was, under the program, for “rehabilitation, conservation…or the construction of one to four unit dwellings…”. The deed of conveyance contained several recitations regarding the program and the proposed use. However, these limitations were not specifically recited in the habendum clause. 20 months later, tenants sold the property to third party for $1,000,000. New owner proposed to raze the existing structure and erect a high-rise. Adjacent owners and city sought declaration that the deed restricted the use of the property and city, going one step further, sought a declaration that the property was for conservation purposes only. Supreme Court, reading the document as a whole, held that the deed contained the restrictions but did not grant city’s request to limit use to conservation. The Appellate Division reversed for new owner, stating that the deed did not evince an intention on the part of the parties to impose the restrictions and the Court of Appeals upheld the Supreme Court… “While it is true that the habendum clause is generally the best depiction of an interest conveyed, the inquiry is not that narrow (see e.g. Phoenix Ins. Co. v Continental Ins. Co., 87 NY 400, 407 [1882] [placement of a restrictive covenant outside the habendum clause did not undermine its enforceability]; Suffolk Bus. Ctr. v Applied Digital Data Sys., 78 NY2d 383, 388 [1991] [no particular words are determinative to give meaning to a condition of conveyance]; Wasil v Realty Dealership Co., 87 AD2d 931, 932 [3d Dept 1982] [it may be necessary to examine the ‘interrelationship between the recital and operative clauses’ to be sure that the ‘intent is evidenced from a reading of the whole instrument’]). Rather, ‘[e]very instrument creating [or] transferring . . . an estate or interest in real property must be construed according to the intent of the parties, so far as such intent can be gathered from the whole instrument, and is consistent with the rules of law’ (Real Property Law § 240 [3]; cf. Post v Weil, 115 NY 361, 369-372 [1889]; see also 4 Warren's Weed, New York Real Property, Deeds § 37.02 [5th ed] [‘Courts today de-emphasize the formal parts of a deed and hold, in the construction of deeds, that the language of a deed must be so interpreted and applied as to be meaningful and valid, and the intent of the parties, as evidenced by the deed and the circumstances surrounding the making thereof, must be given expression wherever it is possible to do so without violating law and reason’]).” The Court read the document as a whole and stated that the parties intended to restrict the property under program guidelines. The Court also ruled that the restrictions run with the land and then ruled against the city on its request to limit the use to conservation only. 328 Owners Corp. v 330 W. 86 Oaks Corp., 2007 NYSlipOp 02788, Court of Appeals, April 3, 2007

opinion  
 
Focus Briefs are prepared by Johnny D. Hall, Esq., Office Counsel, Chicago Title Insurance Company, Riverhead, NY. Questions or comments may be directed by email to:  Johnny D. Hall or by phone to: 631-284-2419.

