Deed/Fraud/Mental Capacity/POA: Elderly mother conveyed property to defendant. Prior thereto however, mother had given power of attorney for real estate matters to her son. Eight months after the conveyance, mother and son brought this action to set aside the deed. Son claimed that mother did not have the authority to convey inasmuch as she had given POA to him, that his mother had been suffering from cognitive failure for years, and the consideration of $100,000 was much less than the appraised value of $380,000 (no mention of whether the deed was subject to an existing mortgage). Son was appointed guardian of mother during the pendency of this action as the Court determined that she was mentally incapacitated from Alzheimer’s disease. The Supreme Court,  Kings  County, denied summary judgment to defendant and the Second Dept. sustained stating that although Alzheimer’s would not per se invalidate this deed, here the Court said that a trial on the merits was warranted because there was medical evidence to support the lack of mental capacity, there is an apparent disparity between the purchase price and the appraised value, and the circumstances are such that the purchaser may have been aware of and taken advantage of the mother’s mental state.  However, the Court rejected plaintiff’s claim that his power of attorney pre-empted the mother from executing documents. The Court reiterated that a principal’s act of appointing an attorney in fact in a matter does not prevent the principal from acting on their own behalf in the same matter. Buckley v Ritchie Knop, Inc., 2007 NY Slip Op 04246, Appellate Division, Second Department, May 15, 2007  
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