Damage to Property/RPAPL 861/Jury Charge: Plaintiff sued defendants for treble damages pursuant to RPAPL 861 and for negligence alleging that they cut down trees on plaintiff’s property. The Supreme Court, Westchester County, previously granted summary judgment dismissing the case and this decision was reversed. The case proceeded to the jury but the plaintiff withdrew its negligence claim and the Court refused an instruction on RPAPL 861, dismissing the case. The Second Dept. reversed and ordered a new trial as the Supreme Court excluded certain evidence. “‘Whenever an individual cuts down trees without the property owner's permission, the property owner may maintain an action, pursuant to RPAPL 861, for treble damages’ (Axtell v Kurey, 222 AD2d 804, 805; see Ahearn v Carroll, 305 AD2d 523; Zablow v DiSavino, supra; Arnott v Franzino, 302 AD2d 415, 416; Property Owners Assn. of Harbor Acres v Ying, 137 AD2d 509, 510-511). The evidence adduced at trial was sufficient to permit the jury to rationally infer that either or both of the defendants had cut trees on the plaintiff's property without her consent.” Zablow v DiSavino, 2005 NY Slip Op 07955, Appellate Division, Second Department, October 24, 2005 
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