DEC's Authority Not Subject to Equitable Estoppel: Plaintiff applied for a permit to develop 100 acres into residential property. The permit prompted SEQRA review and the town assumed the lead agency role. DEC conditionally approved the permit. Tiger salamanders were located on a pond and DEC required site plans to keep undisturbed, 50% of property within 1000 feet of the pond. Thereafter, plaintiff spent a considerable amount of money to conform with requirements and began to develop. Shortly after construction began however, DEC applied for a permanent injunction to prevent any development within 1000 feet. The supreme court denied the DEC request. On appeal though, the appellate court reasoned that the petitioner's action sounded in estoppel and that DEC's authority cannot be limited thereby. Here, the petitioner relied upon DEC guidelines for development, then DEC changed the guidelines after construction began and sought to require an endangered species permit. "In addition, while White Oak sought to equitably estop the DEC from requiring a permit, a State agency such as the DEC generally cannot be equitably estopped from exercising its governmental functions (see Matter of Wedinger v Goldberger, 71 NY2d 428, 440-441, cert denied 488 US 850; Matter of Jackson's Marina v Jorling, 193 AD2d 863, 866; State of New York v Ferro, 189 AD2d 1018, 1020). The conduct of the DEC did not warrant the application of the doctrine of estoppel (see Matter of Concerned Port Residents Comm. v Incorporated Vil. of Sands Point, 291 AD2d 494, 496; Yassin v Sarabu, 284 AD2d 531)." The appellate court reversed the supreme court. "Although the DEC did not move for summary judgment, this court is authorized by CPLR 3212(b) to search the record and award the DEC summary judgment with respect to a cause of action or issue that was the subject of a motion before the Supreme Court (see Dunham v Hilco Constr. Co., 89 NY2d 425, 429-430; Merritt Hill Vineyards v Windy Hgts. Vineyard, 61 NY2d 106, 110-111). Upon searching the record, we find that no triable issue of fact exists as to whether the construction will result in an illegal "taking" of tiger salamanders (ECL 11-0535[2]). Accordingly, we awarded summary judgment to the DEC on its cause of action for a permanent injunction."  (The supreme court decision, briefed in the 6th edition of Focus Briefs, emphasized the fact that DEC brazenly wielded its authority while at the same time, failing to substantiate the basis for its action…years of salamander existence on the pond.) State of New York v White Oak Co., LLC, 2004 NY Slip Op 09281, Appellate Division, Second Department, December 13, 2004
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