Court of Appeals Restrictions on Map/Notice to Purchaser: Developer subdivided land and designated two lots on the map as “open space”. The map was approved by the town (Town Law §276) and filed with the county (Real Property Law §334). However, the town did not require the recordation of covenants and restrictions and the developer did not file any. The subdivision was improved and the two lots remained open space for 40 years. Thereafter, the plaintiff bought the open space lots at a county tax sale and sought to build on the lots (a title exam did not reveal the open space restriction). Town issued a building permit to plaintiff and subsequent thereto, discovered the restriction and refused to issue the C/O. Plaintiff filed suit in federal court alleging a takings action under the Constitution and included a claim under 42 USC 1983 maintaining that the town illegally deprived the plaintiff of the C/O. The District Court ruled that the plaintiff took the property without notice as the restriction was not recorded (Real Property Law §291) and hence, was entitled to the C/O. On appeal, the US Court of Appeals for the Second Circuit certified the following question to the New York Court of Appeals…“‘Is an open space restriction imposed by a subdivision plat under New York Town Law § 276 enforceable against a subsequent purchaser, and under what circumstances?’”. The Court of Appeals stated that the filing requirements for maps (now Town Law §279(1) and Real Property Law §334) impart notice to the public…“Under the circumstances of this case, we answer the certified question in the affirmative. An open space restriction placed on a final plat pursuant to Town Law § 276, when filed in the Office of the County Clerk pursuant to Real Property Law § 334, is enforceable against a subsequent purchaser.” The Court further admonished the plaintiff for failing to make a proper examination of the title (did not take the exam back to the mapmaker). O'Mara v Town of Wappinger, 2007 NY Slip Op 08781, Court of Appeals, November 15, 2007
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