Probate/Vacatur and Competing Standards of Review/Contracts and Renunciation of Right to Make Bequest: Deceased represented to petitioner, a charitable organization, that it would receive a substantial bequest. The social contact between the deceased and the charity spanned a period of twenty years preceding the deceased’s death and included participation in the charity’s Honor Society, attendance at charity sponsored events and written and verbal reassurances from the deceased to the charity regarding the bequest. Deceased had also purportedly executed a will leaving her residuary estate to the charity which was allegedly amended to change the residuary to a specific bequest of a coop to the charity. Deceased fell ill and moved into her brother’s apartment and received hospice there until she died. However, 5 days before she died, deceased executed a will and gave the coop to her brother’s daughter and the residuary to nephews and nieces. Brother probated the will and charity filed a petition to vacate the probate order. Charity argued undue influence and breach of contract and maintained that the deceased had executed a will leaving the proceeds of the coop to the charity. Brother moved to dismiss and the Surrogate’s Court granted, noting two standards of review.  As recited in the Court of Appeals opinion, “Surrogate’s Court dismissed the verified petition. It held that deciding respondents’ motion required the application of two ‘intersecting standards of review.’ Because respondents moved to dismiss, the court reasoned that all facts pleaded in the verified petition must be accepted as true. But because petitioner sought to vacate a probate decree, it was required to present ‘a satisfactory showing of a substantial basis for contesting the will and a reasonable probability of success’ on the merits of its claims. Applying these standards, the court concluded that the contract and undue influence claims failed. The contract claim was insufficient, the court said, because the 1994 letters and the 1998 letter did not constitute a ‘clear . . . commitment to enter into a firm obligation [to] . . . forego the right to testation.’ As for the undue influence claim, although ‘motive is readily alleged . . . as is opportunity,’ the court held that petitioner had ‘not raised a prima facie case of undue influence,’ because it failed to ‘raise an inference’ that such influence was actually exercised. The court further reasoned that the fact that decedent's will ‘provided for her closest relatives, including those who took care of her during her final illness’ supported the conclusion that vacatur on undue influence grounds was not warranted.”

            Petitioner appealed and the Attorney General joined in on behalf of all charities. The Appellate Division sustained the Surrogate’s Court and on further appeal, the Court of Appeals sustained as well. Petitioner and Attorney General argued that for purposes of dismissing a petition to vacate a probate decree, the standard of review for dismissing a petition for failure to state a claim should prevail, thereby increasing the likelihood for discovery. However, the Court of Appeals stated that an application of the lower standard would subject the probate process to opportunism…“We hold that to establish its entitlement to vacatur under this standard, a party must demonstrate a substantial basis for its contest and a reasonable probability of success through competent evidence that would have probably altered the outcome of the original probate proceeding (see Siegel, NY Prac § 428 [4th ed] [courts have generally required showing of ‘competent evidence" before vacating judgments under CPLR 5015 [a][2]]). Permitting vacatur of a probate decree based upon mere allegations of undue influence would be unduly disruptive and could encourage specious claims in the hope of securing unjustified settlements that would upset the legitimate expectations of a decedent's intended beneficiaries.” The Court stated that contracts not to revoke a will are strictly construed and that here, the charity failed to show, without a doubt, that the deceased made a contract to devise property to the charity. Matter of American Comm. for the Weizmann Inst. of Science v Dunn, 2008 NY Slip Op 01257, Court of Appeals, February 14, 2008 
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