Contract for Sale/Repudiation/Certificate of Occupancy: Plaintiff agreed to purchase a historic house from defendant. The contract required defendant to produce a certificate of occupancy or a letter in lieu thereof. Some of the improvements pre-dated building code and some were constructed after code. Plaintiff’s attorney, through various communications with the town, determined that a C/O was required and sent a letter to defendant advising that plaintiff would terminate the contract unless defendant produced a C/O. Defendant responded in writing that the contract did not require a C/O. Plaintiff faxed the contract requirements to defendant. Defendant maintained that he phoned plaintiff’s attorney and apologized for the mistake and agreed to obtain the C/O. However, plaintiff sought to establish that defendant anticipatorily repudiated the contract. The Supreme Court, Suffolk County, granted summary judgment to plaintiff and denied defendant’s motion to disqualify plaintiff’s attorney. The Second Dept. reversed… “Here it remains to be resolved whether or not the defendant anticipatorily repudiated the contract of sale, and consequently, whether the plaintiffs were entitled to cancel the contract of sale and receive a return of their down payment.” Furthermore, the Court disqualified plaintiff’s attorney, finding that his testimony is required to substantiate plaintiff’s claim. Kattas v Sherman, 2006 NY Slip Op 06272, Appellate Division, Second Department, August 22, 2006  
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