Contract/Risk of Loss/Possession: Plaintiff agreed to purchase property from defendant. Pursuant to the contract, risk of loss was governed by General Obligations Law §5-1311 which states that purchaser cannot deduct from the purchase price, damage that occurs after transfer of title or possession. The contract stated that purchaser’s possession begins “after tenant vacates and premises are broom clean”. Tenant vacated and purchaser obtained a key. Nine months later, a fire destroyed the (apparently vacant) property. Plaintiff brought suit for specific performance and sought abatement for the damage. The Supreme Court, Suffolk County, granted summary judgment to plaintiff and denied defendant’s motion to dismiss.  The Second Dept. reversed and granted defendant’s motion to dismiss. The Court stated that the plaintiff has two options…either cancel the contract or proceed without an abatement. Smith Holdings, LLC v Irace, 2006 NY Slip Op 06157, Appellate Division, Second Department August 8, 2006      
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