Contract/Boilerplate Language vs. Handwritten Language/Mortgage Contingency:  Contract provided that purchaser would obtain a refund of the down payment in the event that purchaser could not obtain a mortgage commitment within 45 days after the execution of the contract.  Purchaser could trigger a return of the down payment by providing notice to seller within 5 days after the expiration of the 45 day period, otherwise, seller was entitled to keep the down payment. A handwritten notation stated that time periods did not begin to run until purchaser’s attorney received two executed copies of the contract. Purchaser could not secure the mortgage and gave notice to seller. Seller refused to return the down payment arguing that purchaser’s notice was provided without the required 5 day period as set forth in the mortgage contingency clause. Purchaser had relied upon the handwritten language for calculating the notice period. The Supreme Court, Suffolk County, applying the date of execution, awarded summary judgment to seller and the Second Dept. reversed. The Court stated that according to basic contract principles, handwritten language prevails over conflicting pre-printed language because it “expresses the latest intention of the parties”. Dazzo v Kilcullen, 2008 NY Slip Op 08447, Appellate Division, Second Department, November 5, 2008 
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