Constructive Fraud vs. Actual Fraud/Conveyance/Limitations: X and Y owned property together. X conveyed his interest to Y who thereafter, conveyed to purchaser. Creditors brought action to set aside X’s conveyance to Y pursuant to Creditor and Debtor Law, Sections 275 (constructive fraud) and 276 (actual fraud). The parties moved for summary judgment and the Supreme Court, Suffolk  County, granted for creditors on both causes. The Second Dept. reversed the constructive fraud decision but sustained the actual fraud claim. Claims for constructive fraud under 275 are subject to a 6 year limitation period…the period begins to run from the date of the conveyance. Here, although 6 years lapsed from the date of the conveyance, the Supreme Court ruled that the period did not being until the creditor’s judgment was entered. However, the Second Dept. cited caselaw to the contrary…“A cause of action based on constructive fraud in New York is governed by a six-year statute of limitations (see CPLR 213[8]), and such a cause of action arises at the time the fraudulent conveyance occurs (see Island Holding v O'Brien, 6 AD3d 498, 500; Wall St. Assoc. v Brodsky, 257 AD2d 526, 530).” However, with respect to actual fraud, the Second Dept. ruled that the limitations period begins on the date of the conveyance OR on the date the fraud should have been discovered. The debtor failed to respond to discovery requests and did not notify the creditor of the conveyance. Hence, the limitations period began to run when creditor discovered the fraud which was 2 years prior to the filing of the case. Ehrler v Cataffo, 2007 NY Slip Op 06017, Appellate Division, Second Department, July 10, 2007   
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