Breach of Contract/Survival of Claims: Plaintiff purchased commercial property from defendant. The contract required defendant to deliver the premises free from personal property and clean. However, defendant left storage bins and other items that plaintiff had to remove after the closing. Plaintiff sued because defendant refused to pay the cleaning expense. The Supreme Court, Queens County, granted summary judgment to plaintiff for breach of contract and the Second Dept. reversed. The Court recited the general rule that contractual obligations are merged in the deed and do not survive delivery of the deed. However, the Court stated that obligations may survive the deed where the parties so recite in the contract or where the parties have a collateral undertaking. Here, the Court pointed out that the contract did not contain any survival provision. Furthermore, the Court refused to construe possession as collateral to the conveyance…“The delivery of the premises vacant and clean is but one aspect of delivering possession of the premises, which can never be collateral to the transfer of title.”… “If a claim related to the vacancy of the premises is collateral and, therefore, not necessarily resolved at the closing, then so are other claims related to possession, including claims concerning the condition of the premises. ‘As is’ clauses would be meaningless, and the closing of title would be little more than a ceremonial occasion on which documents are executed but there is little, if any, impact on the parties’ respective obligations to one another, since every seller would remain subject to suit until the six-year statute of limitations applicable to contract claims (see CPLR 213[2]) had run. The resulting litigation would, with apologies to Sir Winston Churchill, make the closing certainly not the end of the process, or even the beginning of the end, but, more likely, only the end of the beginning (see Winston Churchill, Speech at the Lord Mayor’s Luncheon, November 10, 1942). That is in the interest of neither sellers nor purchasers.”     

The Court also refused a trespass claim stating that it is based upon the same contract provision giving rise to the breach of contract claim. Novelty Crystal Corp. v PSA Institutional Partners, L.P., 2008 NY Slip Op 00242, Appellate Division, Second Department, January 15, 2008
opinion
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