Breach of Contract/Mortgage Commitment/New Construction: Defendant/purchaser entered into a contract for the purchase of a home to be built by plaintiff/seller. The contract was contingent upon the purchaser obtaining a commitment for financing. Purchaser did obtain a commitment, but, after construction delays occasioned  by the seller, the commitment lapsed and purchaser was unable to re-qualify. Plaintiff sued to retain the downpayment. The Supreme Court, Dutchess County, granted summary judgment to defendant for the return of the downpayment and the Second Dept. sustained. "The defendant made a prima facie showing of entitlement to judgment as a matter of law (see Zuckerman v City of New York, 49 NY2d 557, 562). She demonstrated that she signed a contract to purchase the subject real property, on which a new home was to be built, conditioned upon her obtaining a mortgage commitment within 30 days of the date of the contract. The defendant further demonstrated that she timely obtained that commitment, which subsequently expired through no fault of her own, due to the plaintiffs' delays in constructing the subject home. In good faith, the defendant reapplied for a new mortgage, but was unable to obtain one due to changes in her personal and financial circumstances. Pursuant to the express terms of the contract, the defendant was entitled to a full refund of her down payment." Duffy v Germain, 2005 NY Slip Op 06580, Appellate Division, Second Department, September 6, 2005
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