Board of Zoning Appeals/Variance/Original Footprint: Existing house pre-dated zoning and would have otherwise violated set back requirements and floor area ratios. Owners raised the roof of the house and converted an attic into living space without a building permit. Thereafter, owners applied for variances which the town denied. Owners brought suit to set aside the town’s determination, maintaining that variances were not required as the footprint did not change. The Supreme Court, Suffolk County upheld the BZA decision and the Second Dept. reversed, although not adopting owner’s footprint reasoning. The Court stated that the BZA did not properly consider the benefit to the applicant. “Here, the determination of the BZA does not reflect that it weighed the benefit to the applicant against the detriment to the health, safety, and welfare of the neighborhood if the variances are granted by considering the five statutory factors set forth in Town Law § 267-b(3)(b). Accordingly, we annul the determination and remit the matter to the BZA for a new determination of the petitioners' application for area variances (see Matter of Josato, Inc. v Wright, 288 AD2d 384, 385; Matter of Miller v Zoning Bd. of Appeals of Town of E. Hampton, 276 AD2d 633, 634).” Matter of Hannett v Scheyer, 2007 NY Slip Op 01301, Appellate Division, Second Department, February 13, 2007
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