Bad Faith/Loan Commitment/Contract Deposit: Plaintiffs and defendants entered into a contract to purchase defendant's home and plaintiff tendered a deposit. The contract required loan approval within 45 days. The plaintiffs received a timely loan commitment. Shortly thereafter however, plaintiffs informed the lending institution that their income would be impaired because plaintiff/husband was reducing work hours to care for his wife who had fell sick just after the loan commitment was issued. The commitment was withdrawn. Plaintiffs requested the deposit back because they could not qualify for the commitment. The defendants argued bad faith and refused to return the down payment. The supreme court granted summary judgment to plaintiffs. The appellate court however, sent the case back for a trial on the issue of bad faith..."In Sciales v Foulke (217 AD2d 693, 694), this court stated '[a]s long as purchasers exert a genuine effort to secure mortgage financing and act in good faith, they are entitled to recover their down payment if the mortgage is not in fact approved.' In Lunning v 10 Bleecker St. Owners Corp. (160 AD2d 178), the Appellate Division, First Department, stated that "[w]hen a condition of a mortgage loan commitment is not fulfilled through no fault of the purchasers, their performance is excused, so long as they acted in good faith."  The court reasoned that as the plaintiff qualified but then changed their circumstance, there were fact issues regarding the reason for the change. "Therefore, however laudatory Dr. Garber's actions may have been, it cannot be concluded at this juncture of the action that the mortgage commitment was rescinded 'through no fault of the purchasers' (Lunning v 10 Bleeker St. Owners Corp., supra)." Garber v Giordano, 2005 NY Slip Op 01867, Appellate Division, Second Department, March 14, 2005
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