Assault on Day of Closing/Contract/Indemnification/Insurance: Buyer purchased apartments from seller. The contract contained an indemnification clause whereby buyer undertook to indemnify seller for incidents occurring “on or subsequent” to the closing date. Tenant was assaulted one and a half hours before closing but seller did not disclose the assault to buyer. Tenant sued buyer and seller and the Supreme Court, New York County, dismissed the case as to buyer, as buyer was not the owner and had no duty to tenant, and ruled against seller’s motion for summary judgment on indemnification. The Court reason that the indemnification clause may be negated if a jury found that the seller was aware of the assault and failed to disclose it to buyer. The First Dept. reversed that portion of the ruling that denied summary judgment to seller on the indemnification issue, stating that the seller did not have the duty to disclose, rather, the buyer had the duty to inquire. “Associates had, at the very least, a duty to inquire. If nothing else, the ‘exercise of ordinary intelligence’ suggests a simple inquiry by Associates at closing as to whether West Realty had any knowledge of any incidents that might implicate the indemnification clause of the agreement signed by Associates. It is insufficient for Associates to simply make the conclusory statement that the information of an incident giving rise to liability ‘could not have been obtained [by it] through the exercise of ordinary intelligence.’” Jana L. v West 129th St. Realty Corp., 2005 NY Slip Op 07459, Appellate Division, First Department, October 11, 2005 
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