Adverse Possession/Exclusive Use/Dueling Affidavits: Plaintiff and defendant claimed ownership to the same parcel which was recited in both chains of title.  Plaintiff moved for summary judgment based upon expert testimony establishing that the recitation in defendant's chain was a mistake. Plaintiff also supported the motion with an affidavit establishing plaintiff's use of the parcel. Defendant countered with its own affidavit purporting to establish adverse possession. The supreme court denied the motion and plaintiff appealed. The appellate court reversed and held that the plaintiff's were the owners because the evidenced tended to show that the inclusion of the parcel in defendant's chain was a mistake and furthermore, that defendant, although showing possession and use, failed to establish that their use was exclusive. Fitzgerald v Conroy, Appellate Division, Second Department, 2005 NY Slip Op 01314, February 22, 2005
opinion 



_1153556235

